underground facility on the property, and no coal is actually
mined there.  Mr. Hatter could not state the volume of coal
processed by the plant (Tr. 28-29).

Mr. Hatter confirmed that Mr. Miller's operation is
non-union, and that when he was terminated, Mr. Miller told
him that his coal sales were down and they did not discuss
his black lung claim. Mr. Hatter reiterated that at no time
prior to his termination did he ever discuss any black lung
condition or claim with Mr. Miller, and he conceded that
Mr. Miller had no reason to know about it, and never said
anything to Mr. Hatter which would lead him to believe that
he knew about the claim (Tr. 42-46).  When asked why he
believes he was terminated by Mr. Miller because he filed for
black lung, Mr. Hatter responded "Well, it seems to figure.
He got notice the 29th, and the 30th I got laid off" (Tr.
46).

Mr. Hatter's counsel confirmed that Mr. Hatter is wait-
ing for a hearing date on his black lung claim, and that it
usually takes 5 to 7 years for a hearing to determine his
eligibility for benefits (Tr. 29).  Counsel conceded that the
black lung claim is different from any Part 90 Miner status
under MSHA's regulations, and he stated that he was not famil-
iar with those regulations and has not read them thoroughly
(Tr. 30).  He conceded that Mr. Hatter has never filed for
Part 90 status under MSHA's regulations, and Mr. Hatter him-
self confirmed that he never filed for such status (Tr.
31-32, 38).

Mr. Hatter stated that he sought treatment or medical
advice for his alleged black lung condition on one occasion,
and his counsel confirmed that this was done in connection
with the filing of his black lung eligibility claim, and that
this was done after his termination by the respondent (Tr,
33).  Copies of certain medical records introduced by
Mr. Hatter's counsel include a chest radiographic diagnosis
of "Pneumoconiosis1 with probable emphysema." Mr. Hatter's
counsel conceded that prior to his termination by the respon-
dent, he was not examined for black lung nor was that fact
made known to Mr. Miller prior to the filing of his claim,
but that it was made known immediately after the filing of
the claim (Tr. 35).

Mr. Hatter's counsel pointed out that Mr. Hatter worked
in a "watered down work area," and since he was in a dust-free
environment, he probably would not have qualified for Part 90
miner status.  Counsel preferred that Mr. Hatter did work
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